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The insolvent solution
Bankruptcy may help firms and unions abandon
untenable positions
by James J. White
Every day in the bankruptcy
courts, bankrupt lessees reject
unfavorable leases, bankrupt
franchisees shed burdensome
franchise contracts-and an occasional rock star even escapes an
improvident contract with a
recording company. These are
grist for the bankruptcy mill; they
are routine applications of the
principle that a reorganized corporation must avoid burdensome
contracts, but may enjoy beneficial ones in the hope of saving its
business from extinction.
The recent rejections of labor
contracts by Continental Airlines
and Wilson Foods cannot be distinguished from the more routine
cases on a principled basis. The
cries of outrage over Continental's
acts are not the result of a dispassionate analysis of the bankruptcy
law but the political response of
those who are offended to find
that bankruptcy can be used on
behalf of the capitalist as well
as against him.
How does the union differ from
the lessor, the franchisor or the
recording company? Not
significantly.
Although the bankruptcy law
applied in these cases was
enacted in 1978 by a liberal Congress under President Jimmy
Carter, and despite the fact that
many previous cases had raised
the issue of the proper standard
for abrogating a labor contract in
bankruptcy, Congress chose not
to single out labor contracts for
special treatment. Moreover, the
courts have shown growing skepticism about the unions' claim for
special treatment in bankruptcies.

These congressional and judicial responses are not taken in
ignorance of the policies but as a
response to them. They are a recognition of the fact that labor
unions have become large, powerful and highly self-interested
institutions.
And far from regarding labor
unions as champions of the
underdog, the public, courts and
legislatures are more likely to
view them as intractable resisters
to workrule change, unreasoning
claimants to higher wages and
relentless protectors of an aging
and declining membership
against the desires for employment of large numbers of younger
people.
Indeed, Congress' omission of
any special rules to deal with
labor contracts in its enactment of
the bankruptcy law may be a
silent recognition that today's
unions and today's society are
different from those that existed
in the 1930s.
From a different perspective,
one can defend the use of the
bankruptcy law in the collectivebargaining process as a logical
extension of mediation and arbitration. Because of politics, facesaving and a variety of other reasons, unions and management are
often incapable of extricating
themselves from self-destructive
positions. For example, union
leadership may realize that the
union must grant wage concessions in order to keep a company
in business, yet it may be incapable of controlling the rank-andfile-or unwilling to do so.
Third-party intervention, in the

form of mediation, arbitration or
fact-finding, has developed as a
way of untangling these situations so that parties can arrive at
an agreement that is better for
both than the one to which they
have bound themselves. Arguably, the bankruptcy code is just
such a facilitating device.
Because it gives power to management only, some might
respond that the bankruptcy law
is not analogous to mediation and
arbitration. But that is not the
case. The court must approve the
rejection of any labor contract,
and the reorganized corporation
must bargain collectively with
employees, just as the old one
had to do.
Others may raise the specter of
healthy companies frivolously
filing under Chapter 11 for the
sole purpose of escaping their
collective-bargaining agreements.
These fears are unfounded.
Although neither Wilson Foods
nor Continental had spent its last
dollar, each had enormous and
continuing losses. Without drastic
changes, neither company could
have long survived.
Moreover, the filing of a petition under Chapter 11 is not done
1
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lightly. Employees whose contract
is rejected have a claim for damages against the company that
may equal as much as a year's
pay. That claim will have to be
paid in full before the shareholders receive anything in the
reorganization. Management also
risks the possibility that the court
will oust it and appoint a
trustee-a most unwelcome event
to all managements.
Finally, management and shareholders run the risk that they
will lose not only control but
ownership as well upon a corporation's reorganization. Unless
all of the creditors (including the
fired employees) are paid in full
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under the plan, shareholders generally may not have an interest
in the successor corporation.
For these reasons, no healthy
company that is merely displeased with a labor contract is
likely to take the step into
Chapter 11.
The bankruptcy code should
not draw a significant distinction
between collective-bargaining
agreements and other continuing
contracts. On a grand scale, the
bankruptcy law may constitute a
subtle modification of obsolescent
rules still embodied in the
National Labor Relations Act.
Alternatively, it may be regarded
as an appropriate third-party

s
intervention device-similar to
mediation or arbitration-to
break logjams in extreme cases.
Written originally for the Los
Angeles Times' Op-Ed page, this

article by James]. White also
appeared in the Detroit News and
other newspapers last fall . Since
its publication, the Supreme Court
decided In re Bildisco,
US
_ _ _ (1984). In that case the
Court unanimously rejected the
union arguments for a rule that
would have restricted bankruptcy
courts' power to abrogate collective
bargaining agreements. White is
the Robert A. Sullivan Professor of
Law at The University of Michigan
and an expert on commercial law .

Judgment on Solomon
Kahn speaks out on the controversial amendment
The Solomon Amendment,
proposed by Representative Gerald Solomon (R-N.Y.) and passed
as a rider to the Defense Authorization Bill in July, 1982, requires
all students applying for federal
financial aid to certify that they
have registered for the draft or to
state the reason for their exemption. Its passage and subsequent
signing into law by President
Reagan touched off a storm of
protest on college campuses,
where students and administrators troubled by the yoking of
financial-aid eligibility and draft
registration insisted the two simply did not mix.
This fall, with the question of
the amendment's constitutionality
before the Supreme Court, Douglas A. Kahn, Paul G. Kauper
Professor of Law, addressed the
questions it raises in two different campus forums. In an article
2

published in Consider, a weekly
journal devoted to informative
debate of campus issues, and in a
panel discussion that included
presentations by Howard Simon,
head of the Michigan ACLU,
Harvey Grotrian, director of the
U-M Office of Financial Aid,
Thomas Butts, assistant to the
vice president for academic
affairs, Regent Gerald Dunn, and
State Representative Perry Bullard, Kahn took the somewhat
unpopular position that either of
the amendment's two purposes
constitutes adequate justification
for it. He also stated that, in his
opinion, the amendment does not
violate the Constitution.
Estimates of the number of
men who have failed to register
for the draft vary from 43 ,000
to more than 350 ,000, depending
on the informant. A Department
of Education spokesperson con-

Kahn told the audience that either of the
amendment's two purposes constitutes
adequate justification for it.

tacted by Kahn placed it at six
percent of the eligible registrants,
but admitted that the department
has no idea how many of these
go on to college or seek financial
aid there. (At the U-M, five students seeking financial aid have
either refused to certify registration or have refused to register,
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according to Financial Aid Office
Director Grotrian.)
That the amendment has
attracted so much attention
despite the small percentage of
nonregistrants and the presumably even smaller subset of
nonregistrants it might uncover,
is a measure of its symbolic
meaning for those who disapprove of a draft and of draft
registration, Kahn said.
Indeed, Congress's message in
passing the amendment, Kahn
wrote in Consider, was that "students who shirk a major responsibility [draft registration] imposed
by their government are less worthy of [federal] financial support
than are those who comply."
On a more concrete level, Congress sought both to detect and to
penalize men who refuse to register. The idea, Kahn explained,
was "to raise the cost of noncompliance. The risk of detection
and prosecution is so small that a
person who fails to register may
feel relatively safe from any penalty. Presumably, Congress
believed that the bulk of the noncompliants . . . become college
students." Its members viewed
denying federal aid as "an effective and relatively inexpensive
means of inducing them to
comply."
The idea of enforcing one government program via another is
not new, Kahn observed in Consider. " For example, where a
school discriminates on the basis
of race or sex, it may be denied
federal funds and various tax
benefits. Such denials are a convenient and relatively inexpensive
means to increase the cost of
discrimination."
The Solomon Amendment's
route to the Supreme Court began
in U.S. District Court in Minnesota last March, when Judge
Donald D. Alsop issued a temporary injunction barring its
enforcement in any state, on
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grounds that it unconstitutionally
violated the right to avoid selfincrimination and punished students for nonregistration before
they had had their day in court.
The federal government appealed
the ruling to the Supreme Court;
Chief Justice Warren Burger
ordered the injunction stayed to
allow appeal, and in December,
the court announced it would
hear the case.
Amendment opponents like the
U-M's Harvey Grotrian concede
that the Supreme Court decision
may go against them. Kahn tends
to agree, seeing little merit in
the constitutional issues Judge
Alsop and others have raised.
"The beauty of this system," he
said, "is that it is self-enforcing.
It is not a disclosure system-that
is, it does not force nonregistrants
to disclose the fact that they have
violated the law. If a student
(who is required to do so) has not
registered for the draft and if he
is unwilling to register, he simply
does not apply for federal funds.
The 'penalty' is the unavailability
of such funds. The requirement
for qualifying for the funds is
compliance with the registration
law. The student's 'disclosure' of
registration is merely evidence
that he has registered. It is not a
disclosure of those who refused to
register.
"A student who fails to register
on time is in continuous violation
of the law each succeeding day
he does not register. Thus a nonregistrant is denied federal funds
for his continuous commission
of a crime; it is not punishment
for past behavior. If a delinquent
nonregistrant wishes to qualify
for federal funds, he can simply
register at that time. No matter
how late he registers, he will
thereafter qualify for federal aid .
The nonregistrant himself possesses the key to qualification for
aid; he need only comply with
the law."

s
Kahn also noted that no person
who registers late has ever been
prosecuted and that it is "a public
policy of the Department of Justice not to prosecute a person
if he registers before being
indicted."
Nonetheless, enforcing the law
does take a toll on university
administrators and budgets.
Although the Financial Aid Office
need not verify students' claimed
compliance with draft registration-under current regulations
students simply X a box-Grotrian finds it distasteful to be
in the business of denying rather
than granting financial aid.
Despite the procedure's simplicity, compliance with the
amendment's provisions is not
free of charge. Start-up costs and
the legal proceedings that made
the amendment an in-again, outagain proposition will result in
a $20,000 bill to the University
this fiscal year. The amount, far
from inconsequential but far
smaller, Grotrian concedes, than
that required to comply with
other government requirements,
is expected to decline by 60 to 70
percent next year.
Although Kahn feels that the
Court will probably allow the
amendment to stand, he does not
necessarily believe that the statute
should be retained by Congress.
Its constitutionality is but the
tip of an argument that has to do,
at base, with politics and
symbolism.
"Even though constitutional, if
it is unwise or ineffective, we
should get rid of it," he told the
audience attending the panel discussion. The amendment' s
doubtful effectiveness is what
gives Kahn pause. "If you put it
through a cost-benefit analysis,
I doubt that it would prove to be
worthwhile. On the other hand,
the value of making a symbolic
gesture in support of registration
is difficult to measure."
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The Grenada debate
Law professors ponder the invasion's legal issues
Most post-Work~. War II American military engagements have
let lie the constitutional dimensions of direct conflict between
the government's legislative and
executive branches. To extended
wars such as Korea and Vietnam,
Congress gave subsequent, if
tacit, approval via large, continued appropriations. In other
situations in which armed forces
were deployed abroad without
prior congressional approval-the
Berlin Airlift, the blockade of
Cuba, or the Iranian hostage rescue attempt-the clear need for
secrecy, the mission's brief duration, or favorable congressional
opinion of the action limited serious questioning of presidential
power.
Such was not the case, however, in the October, 1983,
American invasion of Grenada,
an action that raised as many
constitutional and international

law questions as it did political
and philosophical issues.
To explore the invasion's legal
ramifications, Visiting Professors
of Law Frederick Schauer, Ted
Stein, and Joseph Weiler joined
Professors Alex Aleinikoff and
Sam Estep in a Law School panel
discussion entitled "Grenada: The
U.S. Constitution, the War Powers Act, and International Law."
Aleinikoff opened the panel by
outlining the two basic constitutional issues the Grenada
invasion raised: Absent congressional authorization, what is the
President's power•to commit U.S.
troops abroad? And, assuming
that at least under some circumstances the President has inherent
authority to commit troops
abroad, what may Congress do to
limit and control this authority?
Both Aleinikoff and Schauer
noted that the Constitution is
hardly exhaustive on the execu-

The panel: (from left) Professors Ted Stein, Alexander Aleinikoff, Frederick Schauer,
Samuel Estep, and Joseph Weiler .
4
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tive and legislative branches'
respective responsibilities for
troop deployment and military
actions. Article II provides that
the President "shall be Commander-in-Chief of the Army and
Navy"; Article I gives Congress
the power to collect taxes to fund
the common defense, to declare
war, to raise and support an army
and navy, and to make rules governing them. But nothing in the
document expressly addresses the
circumstances under which troops
may be stationed, deployed, or
placed in hostilities overseas.
Overall, however, the Constitution's provisions imply
congressional control of troop
deployment decisions, Schauer
said. The President, he suggested, was to function as tactical
military commander in congressionally designated operations .
To limit unilateral presidential
decisions to commit troops
abroad and to ensure its own
involvement in situations precisely like Grenada-which the
faculty panel did not consider an
"in-and-out" rescue missionCongress passed the War Powers Resolution in November,
1973 . In a broad sense, Schauer
concluded, the act's consultation
requirement, expressed in Section 3, is also part of the
constitutional plan to ensure at
least some meaningful congressional involvement; where
consultation is possible-as
Schauer felt it was in Grenadaand where no effort to consult
is made, both documents are
violated.
Agreeing with Schauer that the
prior consultation requirement
was ignored, Estep also noted
that the Grenada action did not
fall within any of the resolution's
Section 2 exceptions: declaration
of war; specific statutory authorization; or national emergency
created by an attack upon the
United States, its possessions, or
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its armed forces. "If the troops
stay more than 60 days (with a
possible 30-day extension) without a congressional declaration of
war, this also will be a violation
of the resolution," he said. "It
may well be," he added, "that a
serious constitutional power
question is raised, or will be."
What are Congress's remedies
if the President has indeed gone
beyond his constitutional authority in the Grenada action? There
are several, Estep said, including
impeachment, request for
Supreme Court hearing, and denial of funds for troops and
equipment used in Grenada.
Each, however, is problematic.
Both the OAS and UN Charters, panelists Ted Stein and
Joseph Weiler said, place the
invasion in dear violation of
international law. Possible justifications for the U.S. action-selfdefense, intervention pursuant to
a regional plan, intervention
upon invitation of the Grenadian
government, and assertions that
the invasion was a simple rescue
mission-are insufficient to upset
that conclusion, they contended.
Weiler further maintained that
the invasion calls into question
the adequacy of international
norms in "Grenada" situations.
He noted, for example, that "current rules legitimating armed
intervention on the invitation of a
'government' engaged in an internal war seem unclear and open
to serious manipulation. Even if
observed, they fail to ensure the
non-internationalization of a local
conflict."
The equality of states is a foundation of international law; it is
also, in the face of bloc politics,
something of a legal fiction,
Weiler said. His conclusion: The
escalation of superpower confrontation could conceivably set the
stage for "reception into international law of a Reagan-Brezhnev
doctrine of bilateral hegemony."
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Reviews redux
Michigan Law Review champions an endangered species
Once they were found at the
back of the book; but even in last
place, their numbers began to
dwindle. Then, six years ago,
they were rescued and restored to
a place of honor.
The attorney for the defense?
The Michigan Law Review, whose
annual Survey of Books Relating
to the Law has permanently
reversed the fortunes of book
reviews in law reviews, and,
according to some, made law
reviews bedside reading again.
There was no dearth of books
to review in the r ears before the
Law Review's first book review
issue, which appeared in March,
1979. (The 1984 issue is slated
for spring publication.) Indeed, as
Harvard legal scholar David R
Cavers noted in the amicus brief
he felt moved to write for the first
annual issue, there are more
books and monographs of legal
interest today than ever before .
Published more, they were simply reviewed less-a hunch he
substantiated by examining
twelve major law reviews and the
book review sections of three
3-year compilations of the Index

to Legal Periodicals.
Carl Schneider, the Michigan
Law Review's editor in '79,
names Law School professor
Francis Allen as the book review
issue's muse. Schneider, now a
law professor at Michigan, recalls
Allen urging that he and the journal take book reviews more
seriously. To Schneider, whose
staff was small but eager for fresh
ideas, an annual issue consisting
of nothing but book reviewsmost written by outside expertsseemed the ideal way to answer
Allen's call and to provide the
"frank and vigorous reviewing

. . . owed to the intellectual well
being of the profession."
Why are book reviews in law
reviews important?
"It's very discouraging,"
Schneider says, "to write books
and have them ignored in the
literature." Cavers cites them as
an impetus to the reading, as well
as to "the writing of books on or
about the law, especially works to
be read as distinguished from
'law books' to be referred to as
the exigencies of legal research or
teaching may dictate."
Book reviews in journals like
The New York Review of Books or
The New York Times, written by
non-specialists or by specialists
for a general audience, do not
play the important part in scholarly discourse that book reviews
by specialists for specialists play,
Schneider says. "Often," he adds,
"serious books are not reviewed
at all. "
If book reviews afford lawyers
and legal academics access to
the increasing number of books
in all disciplines that touch on
legal issues, they may also constitute an essay forum for ideas the
5
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reviewer could not relate conveniently otherwise. "There is no
easy way for legal academics to
write about a question except in
an article or in the form of lectures," Schneider observes. "The
book reviews were expressly an
attempt to reform the modes of
legal discourse."
The 70 books current Book
Review Editor Gary Rosen
selected for inclusion in the 1984
Survey of Books Relating to the
Law go beyond the strictly legal
to encompass relevant books in
other fields, like Ithiel de Sola
Pool's Technologies of Freedom.
They are reviewed by scholars of
law, American history, classics,
philosophy, and sociology; by
judges; by practicing lawyers;
and by law review staff. "Many
people who wouldn't normally
write for law reviews will write
for us," Rosen says. "I think
that's important." He points with
pride to the large number of
returning reviewers and to the
heavy percentage of queries from
eminently qualified reviewers in
all disciplines.
Among those contributing this
year are David Belin, Barry Boyer,
Lea Brilmayer, Francis Dummer
Fisher, James Fishkin, Willard
Hurst, David Lyons, Martin
Redish, David Trubek, Ernest van
den Haag, Andrew von Hirsch,
and Mark Yudof. Also participating are Michigan Law Professors
Yale Kamisar, Wade H . McCree,
Jr., and Michael G. Rosenzweig,
as well as Visiting Professor of
Law Frederick Schauer.
The issue will feature two
reviews, by Schauer and by University of Pennsylvania Law
Professor Paul Bender, of The
Burger Court: The Counter-Revolution That Wasn't, a collection of
essays edited by former U-M Law
Professor Vincent Blasi, now at
Columbia. The book includes
contributions by Yale Kamisar on
criminal procedure and by Theo6
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dore St. Antoine on labor law.
Other books to be reviewed
include new works by H. L.A.
Hart, Malcolm Feeley, Norval
Morris, Phillip Bobbitt, Michael
Walzer, and Robert Stevens.
The issue's subject list includes
pluralism, madness and criminal
law, court reform, heroin and
public policy, criminal justice in
Colonial America, Love Canal,

s
disorganized crime, taxpayers and
arts policy, and computer crime.
Tempted? There's clearly only
one thing to do: read this year's
Survey of Books for more details.
(Non-subscribers may purchase
the Survey issue for a cost of $10.
Address inquiries to Eleonora
Eckert, Business Manager, the
Michigan Law Review, Hutchins
Hall, Ann Arbor, MI 48109-1215.)

Rara avis
An important Environmental Law Society book is also
an unusual achievement
As the field of ~nvironmental
law expanded in the last decade,
books treating the "big picture" the federal aspects of environmental issues-proliferated apace.
But comparatively little was written to aid lawyers seeking
comprehensive treatment of state
statutes, rules, and court
decisions.
In Michigan, a state with a lot
to protect and a strong legal basis
to protect it, practitioners can
thank the Law School and the
Institute for Continuing Legal
Education for one of the few
books in the nation to collect,
reference, and analyze state environmental law. Published in late
1982, Environmental Law in Michigan is a rara avis in another
respect: it was written entirely by
students.
In a sense, it had to be. "No
law professor would ever get tenure for a book like this, and
therefore they don't get written,"
says Professor Joseph Sax, advisor
to th e Environmental Law Society, ten of whose membersMichael Donovan, Charles H.
Knauss, Bradford Kuster, Sanford
Lewis, Ronald Mock, Kevin T.

Smith, Michael Strugar, Joseph
Van Leuven, Mark Van Putten,
and Lois Witte-wrote the volume. Kevin Smith, who earned
an M.S. in Natural Resources
from the U-M in addition to his
J.D., served as editor.
When a group of students
approached Sax with the idea for
the book in 1980, he was encouraging, eager to see them fill this
open niche in the legal ecosystem. But the vastness of the
undertaking forced him to remind
the would-be authors of students'
propensity to "feel more ambitious in September than in May."
As the work went on and on and
deadlines once considered realistic ceded to the exigencies of
checking and rechecking facts,
drafting and redrafting chapters,
the students had reason to
remember Sax's cautions. Ultimately, the book took two years
to complete.
"It was a much bigger project
than any of us realized," admits
Smith, who just completed a
clerkship with Judge Noel Fox of
the U.S. District Court for Michigan's Western District. "I had
promised my fiancee that the
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book would be done by our wedding in March [1982]. We came
within six months of that, and
that was about the closest we
came to a deadline."
All the care and rechecking
have payed off in a book that,
according to Sax, has a lot more
going for it than its status as oneand-only. "It's complete and
sophisticated," he says. "Conceptually, the book is very skillfully
done."
Directed primarily to local
attorneys in small firms, Environmental Law in Michigan contains
chapters on common law, agencies and administrative law, the
Michigan Environmental Protection Act, land use, water
pollution and water use, land
pollution, air pollution, and public law. Its goal, in a sense, is to
answer all the questions these
lawyers may not have the
resources or the familiarity to ask.
"Environmental problems,"
says Smith, "are recognized first
by local people; they usually turn
to the local attorneys who may
have handled their divorce or
traffic cases. Our basic idea was
to make the full range of law
available to them. Michigan has a
pretty good environmental protection scheme; we thought that
making it accessible, more than
creating new law, would reduce
environmental litigation and conflict and result in protecting the
environment."
Page citations for every case
mentioned in the book, telephone
numbers for Michigan agencies
concerned with the environment,
the text of the Guidelines for the
Preparation and Review of Environmental Impact Statements
("They're a matter of public
record, but where do you find
them?" Sax asks)-these are the
types of detail that make the book
a practical tool. And although
the emphasis is on intra-state regulation, relevant national acts
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A unique combination of characteristics makes Michigan an ideal breeding ground for
environmental conflict. Giving lawyers the tools to resolve such conflict is the ELS
book's goal.

and programs, such as the Freedom of Information Act and the
National Flood Insurance Program, are also discussed.
"They've ranged pretty widely,"
Sax comments.
Rendering the students' task
more difficult was the fact that,
in many cases, they were the first
to tackle particular subject areas.
This was true of the discussion of
Michigan administrative agencies,
a topic Sax calls "one of the most
diffuse areas in the law." Several
students did manage to coordinate their writing with academic
projects, however. Smith, for
example, used his chapter on
public lands as his Natural
Resources practicum.
If the final product pleased Sax,
so did the process through which
it emerged, which substituted
collegiality for the usually hierarchical relationship between
professor and student. Along
with appreciation for the moral
support of Dean Terrance Sandalow, who also offered the project
a modest grant, Sax expresses
admiration for ICLE. Its willingness to publish a book in an area
of the law that is not greatly
remunerative was critical in

bringing the project to fruition.
Two-thirds of the 500 copies
printed have already been distributed; according to ICLE
Publications Director Lynn
Chard, the institute will eventually break even on the book.
Smith says he receives phone
calls from people who are using

Environmental Law in Michigan;
his wife, Susan, sees it on desks
around the state legislature,
where she works.
With hindsight, Smith understands why such books are
unusual; he admits he would be
reluctant to tackle such a mammoth project again. He is proud,
however, of the Environmental
Law Society's accomplishment,
and his work stands to benefit
him as he follows in several coauthors' footsteps and searches
for an environmental law
position.
"It helps to carry around a
450-page writing sample," he
laughs.

Environmental Law in Michigan
is available through ICLE, Hutchins Hall, Ann Arbor, MI
48109-1215. The cost is $50, plus
$2 for Michigan sales tax where
applicable.
7
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Strengthening preeminence
With two new faculty appointments, the Law School
becomes even stronger than before
This fall the Law School welcomed James E. Krier and James
Boyd White to the faculty. Krier's
appointment affirms Michigan's
position as the tallest tree in the
forest of environmental law;
White's strengthens its preeminence as a center for the
humanistic study of law.
One of the nation's foremost
legal authorities on air pollution,
Krier has written on a wide range
of environmental issues. He has
served on National Academy of
Sciences committees and panels
and has been called upon totestify before federal and state
committees. He is also co-author
of leading casebooks on environmental and property law, and of a
legal history of the air pollution
problem in California.
Krier received his B.S. and J.D.
from the University of Wisconsin,
then clerked for Chief Justice
Roger Traynor of the California
Supreme Court prior to practicing
law in Washington, D.C. In 1969
he joined the law faculty of the
University of California at Los
Angeles. With the exception of
two years as Professor of Law at
Stanford University, he served at
UCLA until coming to Michigan.
Author of The Legal Imagination ,
as well as of When Words Lose
Their Meaning, White is widely
known for his work on the relationship of language and culture
to law and to the functions of
lawyers. He holds an A.B. in
Classics and English from
Amherst College, as well as an
A.M. in English and an LLB.
from Harvard. White practiced
law in Boston and taught law at
the University of Colorado before
8

joining the University of Chicago
law faculty in 1974. Highly
regarded by both legal and literary scholars, White also held
professorial appointments in the
liberal arts college and in the
Committee on the Ancient Mediterranean World. At Michigan,
he is professor of English and
adjunct professor of classical studies as well as professor of law.
He was a visiting professor at the
Law School in the fall of 1982.
In recent interv.,iews, Krier and
White discussed their work and
the roads that led to their specializations and to Michigan.

JAMES KRIER
Knotty environmental
problems that demand
strategic solutions
After years in California, environmental law authority James
Krier jokes that he had forgotten
that not all trees were either eucalyptus or palm. The rediscovery
of their rather less exotic Midwestern cousins has been a happy
event for the Wisconsin native,
as has been his move to the town
and school that restored them to
mind.
"I find the faculty here unimaginably collegial, supportive, and
fun," he says of the Law School.
"And my environmental law class
this fall was the most rewarding
teaching experience I've had in 15
years."
Krier' s choice of Michigan was
carefully considered; his choice of
specialization he attributes to

s
"serendipity." When just beginning his teaching career, he was
lured to his future field by a
promise of summer support for
developing the environmental law
component of a Ford Foundation
grant on land use and environmental law made to UCLA. Krier
accepted; the materials he developed became the book

Environmental Law and Policy,
now in a second edition coauthored with Professor Richard
Stewart of the Harvard Law
School.
"If the call had been health law,
it would have been health law,"
he reflects wryly. "But I have
no regrets. Environmental law has
let me learn a little bit about a
number of disciplines."
Krier's manner of entry into the
field may account for the intellectual, non-partisan approach he
has taken toward his subject.
"You're supposed to be 'pro-environment' in environmental law,"
he notes. "It's the same in welfare
law-but not, I guess, bankruptcy
or criminal law. I started out
being neutral. With advancing
years my views have slowly

Jam es Krier's move to Michigan
coincided with a new research interest.
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become more conservation oriented. But I'm not an activist.
I take an academic approach."
Best known for his work on air
pollution, which he characterizes
as a tactical problem, Krier is now
embarking on a new generation
of knotty environmental problems
that instead demand strategic
solutions. Some, particularly
intractable, may require redefinition before they can be "solved,"
he says. He intends to pursue
research on these problems with
Clayton Gillette of Boston University, who was a visiting professor
at the Law School this fall.
Of particular interest to Krier
are "zero-infinity" problems that
couple a low risk of mishaps with
catastrophic costs if they do in
fact occur, usually many years
after a decision is made. The use
of toxic chemicals illustrates the
management dilemmas this new
generation of strategic problems
poses.
"Their effects," Krier points
out, "may not be felt until 20
years after exposure; they may be
mutagenic and affect the next
generation. How do you make
decisions about them? In the
past, we used a trial-and-error
process. We got quick feedback
and interesting feedback. Now,
by the time the feedback comes,
it may no longer be 'interesting'
if you want to avoid the negative
consequences. The lesson may
be too late."
In many ways, governments
today are ill-equipped to make
such decisions, Krier says. "Our
whole government structure
seems to be based on short-term
feedback and short-term accountability. Now we have problems
we can't deal with that way.
There will always be a lot of tactical problems, but the number of
strategic problems will grow and
the conventional problems may
become unconventional as we
learn more about them."
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JAMES BOYD WHITE
How is a lawyer like a
literary critic?
Just as James Krier likes the
Law School's collegiality, so James
Boyd White-the second James
White on the faculty and one
of three legal educators by that
name-expresses admiration for
the Law School's intellectual character, citing it as motivation for
his move.
"The place is characterized by a
kind of thoughtfulness and openness in its intellectual style," he
says, "which isn't the norm for a
law school. It's really remarkable
the extent to which this is true.
And much of this same quality
shows up in the students."
This fall, students in White's
small-section criminal law class
found themselves reading the
Oresteia and short stories by
Katherine Anne Porter, works
that are hardly traditional fare.
White brings a literary perspective to the law, a concern with
language in the small-how
words and their meanings
change-and with language in
the broad-how communities are
held together by common terms
of discourse. He comes by these
concerns honestly: he originally
planned a career as an English
professor.
While pursuing an A.M. in
English at Harvard, White found
he disliked "professionalizing"
this side of his life. A visit to
moot court-his brother was in
law school at the time-made
him switch his course to law.
"I found the argument utterly
gripping," he recalls. "It was also
about that time that Kennedy
was elected. It made me think
that the public world might be a
world where someone I might
admire could do something."
White was surprised, in law
school, to discover that there

s
were many ways in which a lawyer was like a literary critic. "I
expected no continuity with my
past life," he says, "but I found
close textual analysis enormously
helpful."
His interest in the similarities
and differences between legal
criticism and literary criticism
continued to prevail and, after a
postdoctoral fellowship and a
short stint with a Boston law
firm, White went into teaching to
seek answers to questions about
lawyers as readers and writers.
To White, law is a way of
claiming meaning for experience
in language: either argumentatively, as one side gives its
account of the actors and their
circumstances and what justice
requires, or in explanation of
a decision, by a judge or administrator, for example.
In his early casebook, The Legal
Imagination, White compared legal
modes of thought and expression
with other modes, mainly literary
ones, with the idea of helping
students come to a new sense of
the possibilities of legal language
and expression. Different aspects

The Law School's open and thoughful
intellectual character attracted James
Boyd White to the faculty.
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of the same relation are the subject of When Words Lose Their
Meaning, in which a series of
great texts-from the Iliad to
McCulloch v. Maryland-are compared as ways of establishing
meaning and constituting communities in language.
White believes it is helpful to
regard many things as "text." The
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text's language, simultaneously
presenting the relationship
between mind and language and
between person and person-asconstituted-in-language, instructs
the reader how to regard and
use its words. "It sets up a challenge for the law and the lawyer,"
he says. "What kind of community can we develop?"

Reed is recipient of
Tweed Award
A lighthearted book of candid
photographs of Michigan's law
faculty, published in 1959 to celebrate the Law School's Hundredth
Anniversary, shows Professor
John W. Reed, feet on desk,
speaking into a dictating
machine. "And so, members of
the Gogebic County Bar Association," the caption has Reed
saying, "you can see that the
hearsay doctrine is made easy by
the simple application of the seventeen rules that I've given you
tonight."
From speeches before bar associations as far flung as Gogebic
County' s to directorship of Michigan's Institute of Continuing
Legal Education, John Reed has
provided lifelong continuing education to the American bench
and bar for over 25 years. This
year, the Association of Continuing Legal Education
Administrators honored Reed for
his outstanding service to the
field by conferring upon him its
prestigious Harrison Tweed
Award.
Named for the distinguished
New York lawyer Harrison Tweed,
to commemorate his "quarter
century of service to the course of
10

John Reed

continuing legal education and
the high standards he set for
professional legal education," the
award has been given only 10
times since its establishment in
1970.
In making Reed its recipient,
ACLEA hailed Reed's "benchmark" achievements as teacher,
author, and professional administrator. "His imagination and
creativity," the citation observes,
"have had a tremendous impact
upon the development of continuing legal education for practicing

s
Such a viewpoint makes White
a staunch supporter of the
humanistic study of law that is
Michigan's pride. To him it signifies an understanding of law as a
whole-mind activity, " an art and
a creative process" in which the
lawyer is "an imaginer, a person
who makes a community and
remakes language, a creator."

lawyers and members of the
bench. His leadership as director
of Michigan's continuing legal
education program has been a
model for other administrators
and has inspired many to strive
for the same goals and ideals. He
has selflessly shared his knowledge of the law with students,
practitioners, and judges throughout the United States,
exemplifying the role of the law
school professor in continuing
legal education."
A graduate of William Jewell
College and the Cornell Law
School, Reed practiced in Kansas
City before receiving graduate
law degrees from Columbia University and teaching in
Oklahoma. With the exception of
a term as dean of the University
of Colorado Law School and visiting terms at Chicago, Yale, and
Harvard, he has taught at the
University of Michigan since
1949.
It was after his 1968 return from
Colorado that Reed served a fiveyear term as ICLE's director. He
has been active in continuing
legal education through ABA and
AALS committees, CLE organizations, the Judge Advocate
General's School, and government
programs. He is also editor of
the International Society of Barristers Q uarterly.
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Alumni serve as
Supreme Court clerks
This year, two recent Law
School graduates are serving as
Supreme Court clerks.
D Peter Michael Lieb, who is
clerking for Justice Byron White,
received his J.D. magna cum
laude in 1982. A managing editor
of the Michigan Law Review, Lieb
was also a recipient of the
Howard Coblentz Prize and the
Raymond K. Dykema Award, and
was elected to the Order of the
Coif. After graduating from the
Law School, he was clerk to the
Hon. Edward S. Godfrey of the
Supreme Court of Maine.
As an undergraduate, Lieb
majored in sociology at Yale.
D Richard Irving Werder, who
received his J.D. magna cum
laude in May, 1982, is clerking for
Chief Justice Warren Burger. Werder came to Michigan from
Canisius College, where he
majored in economics and history. During his Law School
career, Werder won the Class of
1908 Law Memorial Scholarship,
the Henry M. Bates Memorial
Scholarship, the Abram Sempliner Award, and the Frederick L.
Leckie Scholarship, and was
elected to the Order of the Coif.
He also served as editor in chief
of the Law Review. After graduating, he was clerk to the Hon.
Harry Edwards of the United
States Court of Appeals, District
of Columbia Circuit.
Thirty-eight alumni who graduated in August and December
1982 and May 1983 hold stateand federal-court clerkships this
year:
Mark F. Anderson (Hon. Boyce Martin,
Sixth Circuit Court of Appeals, Louisville, Ky.) ; Anne Bachle (Michigan Court
of Appeals, Lansing, Mich.); Donald
Baker (Hon . Dickson Phillips, Fourth Cir-

.......
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Peter Michael Lieb

Richard Irving Werder

cuit Court of Appeals, Chapel Hill, N.C.);
Mark T. Boonstra (Hon. Ralph Guy, U.S.
District Court, Eastern District of Michigan, Detroit, Mich.);Ellen Carmody
(Hon. Douglas Hillman, U.S. District
Court, Western District of Michigan,
Grand Rapids, Mich.); Anne Dayton
(Hon. James Spronse, Fourth Circuit
Court of Appeals, Charleston, W. Va.);
Don Dripps (Hon. Amalia Kearse, Second
Circuit Court of Appeals, New York,
N.Y.); Jon Eager (Hon. John Feikens, U.S.
District Court, Eastern District of Michigan, Detroit, Mich.); Michael Flanagan
(Hon. Sherman Finesilver, U.S. District
Court- Colorado, Denver, Colo.); John B.
Frank (Hon. Frank Coffin, First Circuit
Court of Appeals, Portland, Maine);
Norman Gross (Hon. Charles Joiner, U.S.
District Court, Eastern District of Michigan, Ann Arbor, Mich.); Michael Hainer
(U.S. District Court- Colorado, Denver,
Colo.); David Hartsell (Michigan Court of
Appeals, Lansing, Mich.); Mark Hermann (Hon. Dorothy Nelson, Ninth Circuit
Court of Appeals, Los Angeles, Calif.);
Hugh Hewitt (Hon. Roger Robb, District
of Columbia Circuit Court of Appeals,
Washington, D.C.); Bernard James (Hon.
Myron Wahls, Michigan Court of
Appeals, Detroit, Mich.); Michael Kaufman (Hon . Nathaniel Jones, Sixth Circuit
Court of Appeals, Cincinnati, Ohio);
Michael Kelly (Hon. Daniel Friedman,
District of Columbia Circuit Court of
Appeals, Washington, D.C.); Anne Larin
(Hon. Cornelia Kennedy, Sixth Circuit
Court of Appeals, Detroit, Mich.);
Michael Maurer (Hon. Donald O'Brien,
U.S. District Court, Northern District
of Iowa, Sioux City, Iowa); Greg
McAleenan (Hon. Douglas Hillman, U.S.
District Court, Western District of Michi-

gan, Grand Rapids, Mich.); Deborah
Miller (Hon. John Feikens, U.S. District
Court, Eastern District of Michigan,
Detroit, Mich.); George Pierson (Hon.
Harry Edwards, District of Columbia
Court of Appeals, Washington, D.C.);
Denise Polayac (Hon. John Pratt, U.S.
District Court for the District of Columbia, Washington, D.C.); Ethan Powsner
(Hon. James E. Townsend, Ottawa
County Circuit Court, Grand Haven,
Mich.); Kathryn Reid (Hon. William
Beasley, Michigan Court of Appeals,
Detroit, Mich.); John Reiman (Hon. Sam
Ervin, III, Fourth Circuit Court of
Appeals, Morganton, N .C.); Sherry
Rubin (Hon . William Turnage, Missouri
Court of Appeals, Western District, Kansas City, Mo.); Ira Rubinfeld (Hon.
J. Edward Lumbard, Second Circuit Court
of Appeals, New York, N.Y.); Tina
Schneider (Hon. Robert Keeton , U.S.
District Court-Massachusetts, Boston,
Mass.); Gare Smith (Hon. Kenneth Hall,
Fourth Circuit Court of Appeals, Charleston, W. Va.); Mark J. Stein (Hon. Thomas
Griesa, U.S. District Court, Southern
District of New York, New York, N .Y.);
H. Mark Stiebel (Hon. Francis Murnaghan, Fourth Circuit Court of Appeals,
Baltimore, Md.); Barbara Strack (Hon.
Charles Richey, U.S. District Court,
District of Columbia, Washington, D.C.);
Karen Strandholm (Hon. Stephan Karr,
U.S. District Court, Western District
of Michigan, Grand Rapids, Mich.);
Michael Strugar (Hon. John Feikens, U.S.
District Court, Eastern District of Michigan, Detroit, Mich.); Janet Van Cleve
(Michigan Court of Appeals, Detroit,
Mich.); Judith Weisburgh (Hon.
W. Arthur Garrity, U.S. District CourtMassachusetts, Boston, Mass.).
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New names for
distinguished
professors
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D A leading authority on taxation, Douglas Kahn is the second
Kauper Professor of Law. Dean
Terrance Sandalow calls Kahn
a "worthy successor" to L. Hart
Wright, who held the Kauper
chair until his death last year.
Both Wright and Kauper
pioneered the introduction of
taxation courses into law school
curricula.

D Thomas Kauper's government service, professional
activities, and frequent contributions to professional and scholarly

journals have earned him a reputation as one of the nation's
leading experts on antitrust law.
Dean Sandalow hails him for his
"incisive mind," his "penetrating
yet broad understanding of antitrust law and policy," and his
"balanced judgment regarding the
difficult and controversial issues
with which law must grapple
in this important area of economic regulation." A gifted
scholar, Kauper is also a
respected and popular teacher.
Kauper received both his A.B.
and J.D. degrees with honors
from The University of Michigan.
He joined the Law School faculty
in 1964, following a clerkship
with Supreme Court Justice Potter
Stewart and several years practice
in Chicago.
In recent years, Kauper has
twice served in ranking positions
with the United States Department of Justice, first as deputy
assistant attorney general in the
Office of Legal Counsel
(1969-1971) and then as assistant
attorney general in charge of
the Antitrust Division, the chief
enforcement officer in that field.

Douglas A. Kahn

Thomas E. Kauper

John Jackson

Three Law School faculty were
honored with named chairs this
September. Upon Eric Stein's
retirement, former Henry M.
Butzel Professor of Law John Jackson was named to the Hessel E.
Yntema Professorship. Succeeding
Jackson as Butzel Professor is
Thomas E. Kauper. Douglas A.
Kahn was appointed to the professorship named for Kauper's
father, Paul G. Kauper, an
esteemed member of the law faculty for nearly four decades.
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Kahn is a graduate of the University of North Carolina and of
George Washington University
Law School. He joined the law
faculty in 1964 after acquiring
considerable experience in the
field of taxation as a trial attorney
with both the Civil and Tax Divisions of the Department of
Justice. He has been a visiting
professor at Stanford, Duke, Fordham, and the Universities of
North Carolina and Florida. At
Fordham he held the George
Bacon-Victor Kilkenney Chair.
Kahn is one of the Law
School's most highly regarded
teachers, admired both for his
effectiveness and for the dose
relationships he has established
with large numbers of students
outside the classroom. The author
or co-author of f6ur texts on various aspects of taxation, Kahn
is also a frequent contributor to
scholarly and professional
journals.
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He has served as vice chairman
and Council member of the Antitrust Section of the American
Bar Association.
D Profiled in detail last year
(see Law Quadrangle Notes,
Vol. 27, No. 2), when he was
nam.e d to the Butzel Professorship, John Jackson is an
internationally recognized authority on international trade law
and one of the Law School' s most
admired teachers. His appoint-

ment to the Yntema Professorship
continues the tradition, begun
with Eric Stein's appointment to
the chair, that its incumbent be a
distinguished scholar of international or comparative law. Dean
Sandalow calls him an "indispensable figure" in the Law
School's Graduate and International Law programs.
A graduate of Princeton and the
University of Michigan Law
School, Jackson has served as

general counsel of the United
States Office of the Special Trade
Representative and as a consultant to the Senate Committee on
Finance. He has studied, lectured,
and taught throughout the world
and has been a frequent advisor
to U.S. government and international agencies. Before joining the
Law School faculty in 1966, he
taught at the University of California at Berkeley and practiced
law in Milwaukee.

For seekers of legal
archaisms

A translation, kindly provided
by University of Michigan Emeritus Professor of German Otto
Graf, reads as follows :

providing a reliable reference for both
written and verbal discourse.

Michigan's Legal Research
Library is greatly indebted to
Lawrence E. Curfman, Jr. (J.D.
1932) for a valuable addition to
our small but impressive collection of rare books. Mr. Curfman
has given the Library a German
volume, consisting of four books
all bound together in 1556 but
printed at different times.
The volume catches the eye not
simply because of its great age,
its contemporary binding, or its
very great rarity, but because
of the purpose for which the first
of the books was published. It
is a very early form-book, and the
language of the title page (a misnomer, since the book has no
title) bears a remarkable resemblance to more modem
publishers' announcements.
Wes jeden Notarien/Schreibern/Procuratorn/Advocaten/Gerichts/Ra ths/
unnd Ampts Personen/oder Verwaltern/In Reden unnd Schreiben/In
unnd Ausserhalb Gericht/Ihrer Practic/Handlung unnd Commission jed er
Sachen/Contracten unnd Verbrieffungen zuwissen/Schrifftlich unnd
Miindtlich zuversehen unnd
gebrauchen von ni:iten.

A handbook in both technical and
vernacular language containing what
every notary, scribe, procurator,
attorney, court, council, and bureau
personnel or administrators need
know in and out of court, in their
practice and in the execution of all
legal matters, contracts, documents,

Beverley Pooley displays one of the fine
illustrations from the 1556 book.

In the text, one finds appropriate
modes of address for various
officeholders, petitions to state
and church officials, form wills,
and form commercial letters.
The second book has to do
with civil procedure-"According
to the usage and practice common
in the Holy Empire of the German nation." This work is dated
1555. The third book, dated 1556,
is in fact a treatise on the law of
succession, compiled by Herr
Wolff Losen.
The fourth and last book, by
Erasmus Sarcerius, provides texts
of natural, divine, imperial, and
popish laws, in part extracted
from the books of other learned
theologians, in part written by
the compiler himself ... "on
matrimony and related matters."
This last was printed in 1553 at
Leipzig, whereas the other three
were printed in Frankfurt.
This is a most handsome book,
and in remarkably good condition. The Library is most grateful
to Mr. Curfman for his generosity
in making this splendid gift to
the School.

by Beverley ]. Pooley
Professor Pooley is the director of
the Legal Research Library
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